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DECI SI ON

CAFFREY, Menber: This case is before the Public Enploynment
Rel ati ons Board (PERB or Board) on appeal by the Pal omar
Community College District (Dstrict) and the Pal omar Coll ege
Faéulty Associ ati on/ CCA/ CTA/ NEA (Association) to a PERB regi ona
director's proposed decision (attached) of the formation of a
bargai ning unit conprised of faculty. Essentially, the District
takes exception to the regional director's finding that
departnent chairpersons and direcfors are not supervisors and,
t hus, are included in the proposed bargaining unit. The
Associ ation objects to the regional director's denial of its

request to schedule an election prior to the issuance of a fina

deci si on.



The Board has reviewed the entire record in this case,
including the transcript, exhibits, proposed decision, exceptions
and the responses filed thereto. The Board finds the regional
director's findings of fact and conclusions of law to be free of
prejudiciallerror and adopts them as the decision of the Board
itself consistent with the follow ng di scussion.

DLSCUSS| ON
Chairpersons/Directors.

On appeal, the District contends the regional director
m sconstrued the evidence in reaching his factual concl usions.
Specifically, the District contends the regional director erred
by -finding:that: . 1).adjunct faculty are interviewed and hired by,
commttee; 2) chairpersons/directors have no authority to
term nate adjunct faculty; and 3) chairpersons/directors do not
exercise significant supervisory.authority over classified
enpl oyees and full-time faculty. After a review of the record,
sincluding the transcripts and exhibits, it fs apparent there is
anpl e evidence to support the regional director's factua
findings concerning the authority and responsibility of the
chai rpersons/directors. Therefore, these exceptions are
rej ected.

The District also challenges-the regional director's

application of Education Code section 87610.1(e).* The District

'Educati on Code section 87610.1(e) states:
Any enpl oyees who are primarily engaged in faculty
or other bargaining unit duties, who perform
"supervisory" or "managenent" duties incidental to
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contends the regional director interpreted this section too

.broadly. The

District argues that this section "discourages

exclusion of faculty nenbers as supervisory or managenent

enpl oyees solely if they perform 'incidental' duties on

commttees."”

The District also contends that the Ralph C. Dlls

Act (Dills Act)? and the Educational Enploynent Rel ations Act

(EERA)® differ substantially in this area. The District asserts

the two-part test under Dills Act section 3513(g)* is

seq.

their performance of primary professional duties
shall not be deened supervisory or nanageri al
enpl oyees as those terns are defined in Section

3540

.1 of the Governnent Code, because of those

duti es. These duties include, but. are not limted

to,

serving on hiring, selection, pronotion,

eval uation, budget devel opnent, and affirmative
action commttees, and nmaking effective
recommendati ons in connection with these
activities. These_enpl oyees_whose duties_are
substantially simlar to those of their fellow

bargai ning unit nenbers shall not be consi dered

supervi sory_or managenent errpl_gyees.

‘(Enphasi s added.)

Dills Act

is codified at Governnent Code section 3512 et

Unl ess otherwise indicated, all statutory references herein
are to the Governnent Code.

SEERA is codified at Governnent Code section 3540 et seq.

‘Dills Act section 3513(g) states:

"Supervisory enpl oyee" neans any individual,
regardless of the job description or title, having
authority, in the interest of the enployer, to
hire, transfer, suspend, lay off, recall, pronote,
di scharge, assign, reward, or discipline other

enpl oyees, or responsibility to direct them or to
adjust their grievances, or effectively to
recommend this action, if, in connection with the
foregoing, the exercise of this authority is not

of a nerely routine or clerical nature, but
requires the use of independent judgnent.

Enpl oyees whose duties_are substantially sim]lar
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i nappl i cable to EERA section 3540.1(m?® and the regional director
erred inutilizing it here. |

The District urges an overly restrictive reading of
Educati on Code section 87610.1(e). This section provides that

i nci dental supervisory duties "include, but are not limted to."

serving on various conmttees. The |anguage of this section does
not Iimt incidental supervisory duties solely.to participation
on comm ttees.

The Board has established that the supervisory status
factors set out in EERA section 3540;I(n) are evaluated in the
di sjunctive. The independent. and effective exercise of any one
-of the criteria is sufficient to establish supervisory status.

(Sweetwat er _Union H gh _School District (1976) EERB Deci sion

No. 4;° G endale Community College District (1979) PERB Deci sion

h f _their r_in hall n
[ pervisory_enployees.
(Emphasi s added.)

°EERA section 3540.1(n) states:

"Supervi sory enpl oyee" neans any enpl oyee,
regardl ess of job description, having
authority in the interest of the enployer to
hire, transfer, suspend, lay off, recall, .
pronote, discharge, assign, reward, or

di sci pli ne other enpl oyees, or the
responsibility to assign work to and direct
them or to adjust their grievances, or .
effectively recommend such action, if, in
connection with the foregoing functions, the
exercise of that authority is not of a nerely
routine or clerical nature, but requires the
use of independent judgnent.

®Prior to January 1, 1978, PERB was known as the
Educati onal Enpl oynment Rel ations Board (EERB).



No. 88.) The Board has also held, in regard to community coll ege
enpl oyees,. that their actions "nust be viewed in |ight of I|ong-

standing traditions of collegiality and shared authority w thin

Lnstitutions of higher education.” (Los R os Community_Coll ege
District (1977) EERB Decision No. 18.)

Dills Act section 3513(g) contains |language simlar to
Educati on Code section 87610.1(e), providing that enployees with
duties substantially simlar to those of their fellow bargaining
unit nmenbers should not be considered supervisory enployees. The
two-part test applied under the Dills Act requires a finding of
mhether-the'enployee-has i ndependently and effectively exercised

~any of .the.type.of activities considered to be supervisory. The,
finding of supervisory status is then tested against the
"substantial simlarity" requirenment. This requires exclusion
fromthe unit when the enployee's duties reach that point where
thé supervi sory obligation to the enployer outweighs the
entitlement to the rights afforded rank and file enpl oyees.

(Unit Determnation for the State of California (1980) PERB

Decision No. |10c-S.)

Here, the chairpersons/directors do not exercise independent
and effective authority over their fellow faculty nmenbers as
required by'EERA section 3540.1(m. Mny deci sions concerning
personnel matters and sel ection of adjunct faculty,'budget | ssues
and instructional scheduling are made in a collaborative,
coll egial manner. Application of the substantial simlarity

requi rement bolsters the finding that their responsibilities to



the District do not exceed their rights as rank and file
.enpl oyees.
‘Posting

The District also excepts to the regional director's
decision not to require posting of the notice of the anended
petition. The anendnent altered the proposed unit from one
consisting of only full-time faculty to also include part-tine
faculty, increasing the size of the proposed bargaining unit from
264 to nore than 1,000. The District argues that a mpjority of
enpl oyees in the anended unit were deprived of notice of the
Association's desire to represent them Further, . other enployee
organi zati ons -were deprived of the opportunity to intervene in
t he proceedi ngs.

PERB Regul ati on 33100(c)’ provides discretion to a Board
.agent to decide whether to require posting of. proposed unit

amendments after notice of a representation hearing has been

'PERB Regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. PERB Regul ation
33100(c) states:

Anmendnents to correct technical errors, add
or delete job classifications or positions
froma party's proposed unit which are
requested after the issuance of the notice of
hearing are subject to approval by the Board
agent assigned to the hearing. The Board
agent may grant the requested amendment, if
it will not unduly inpede the hearing, and if
sufficient proof of support is evidenced to
‘support any request for addition of job
classifications. Posting of any such
amendnents shall be at the discretion of the
Board agent.



issued. In this case, the regional director found that although
the amendnent. woul d add a |arge nunber of part-tinme faculty to
the proposed unit, it would not change its fundanental nature.
In fact, the District initially objected to the appropriateness
of this unit because it did not include part-tinme faculty. In
addition, the Association provided proof of majority support from
the |arger proposed unit. Further, although other enployee
organi zati ons had several opportunities to seek intervention or
l[imted party status, none cane forward. Refusal to require a
posting of the notice of the amended unit in this case did not
prejudi ce either the enployees or other enployee organi zations.
-Accordingly, this exception is rejected.
Conflict of Interest

On appeal, the District alludes to a possible bias by the
regional director due to his personal friendship with the
Associ ation's counsel. The regional director noted his
rel ati onship with Association's counsel on the record in accord
wi th PERB Regul ation 32155. No objection was raised by the
District until a proposed decision was issued which was contrary
to the District's position. Therefore, this contention is
rej ect ed.
El ection

The Association filed eXceptions to the regional director's
denial of its request to schedule an election prior to issuance
of a final decision. The Association argues that public policy

and enpl oyee free choice would best be served if the election is
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allowed to go forward notw t hstandi ng the pendency of any
exceptions. “The Association urges that the 41 chairperson/
difector positions in disputelbe allowed to vote subject to a
chal | enged bal | ot procedure.

EERA assigns broad powers and duties to the Board. EERA
section 3541.3(a) specifically enpowers the Board "[t]o determ ne
“in disputed cases, or otherw se approve, appropriate units," and
section 3541.3(g) gives the Board the power "[t]o adopt
rules and regulations to carry out the provisions and effectuate
t he purposes and policies" of EERA

EERA al so ‘sets forth the procedure for conducting
“representation-elections..... EERA section 3544.1 permts an
enpl oyee organi zation and a public school enployer to nutually
agree on a proposed bargaining unit, allow ng the enployer to
grant voluntary recognition to the enployee organi zation. \Where
vol untary recognition is not granted and the nature of the
proposed bargaining unit is in dispute, the Board nust determ ne

.the appropriateness of the proposed unit.® The Board then

8EERA section 3545(a) states, in pertinent part:

(a) In each case where the appropriateness
of the unit is an issue, the board shal

deci de the question on the basis of the
communi ty of interest between and anong the
enpl oyees and their established practices

i ncl udi ng, anong other things, the extent to
whi ch such enpl oyees belong to the sane

enpl oyee organi zation, and the effect of the
size O the unit on the efficient operation
of the school district.



“‘conducts an el ection pursuant to section 3544.7. Section

153544, 7(a) provides, inpertinent part:

Upon receipt of a petition filed pursuant to
Section 3544.3 or 3544.5, the board shal
conduct inquiries and investigations or hold
any hearings it deens necessary in order to
deci de the questions raised by the petition.
The determ nation of the board nmay be based
upon the evidence adduced in the inquiries,

i nvestigations, or hearing. However, if the
board finds on the basis of the evidence that
a question of representation exists, or a
guestion of representation exists pursuant to
subdivision (a) or (b) of Section 3544.1, it
shal |l order that an el ection be conducted by
secret ballot and it shall certify the
results of the election on the basis of which
bal | ot choice received a majority of the
valid votes cast.

~The -Board-has exercised its broad authority in adopting
regul ati ons governing the conduct of representation elections in
furtherance of the EERA, including regulations. concerning
.specific election proceddre, representation hearings and
resol ving questions of the appropriateness of the proposed
bargaining unit. In inplenmenting the authority assigned to PERB
under EERA, the Board has adopted regul ations which currently .
require that a final Board decision be issued before a
"representation election is conducted, unless the parties nutually

agree upon an appropriate unit and request a consent el ection.?®

°EERA does not either expressly authorize or prohibit the
ordering of an election by the Board prior to a final Board
deci sion regarding the appropriateness of a bargaining unit. | f
the Board concludes that the purposes of the EERA could be better
served under certain circunstances by conducting an el ection
prior-to a final decision on appropriateness of a bargaining
unit, the Board is enpowered by EERA to adopt rules and
regul ati ons authorizing such an el ection process.
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~ Specifically, PERB Regulation 33460 provides:
- Elections in-Consent Unjts. At any tine

prior to a final decision of the Board
regardi ng an appropriate unit, the parties
may mnutually agree upon an appropriate unit
and request the Board to conduct a consent
el ection. The conduct of any election in a
consent unit should not be interpreted to
mean that the Board would find the unit in
guestion to be an appropriate unit in a.

di sputed case.

As PERB has exercised its authority under EERA by adopting
regul ati ons which require the determ nation of the appropriate
bargai ning unit before ordering an election, the Board rejects
t he Associ ation's exceptions.

The Association also notes-that :the National -Labor Relations
" Board (NLRB) has established a challenged ballot procedure which:
requires that an el ection proceed pending review of chall enges to
the regional director's decision, including questions of unit

° The Associ ation argues such a procedure

determnation.?
elimnates election delay which interferes with enpl oyee free
choi ce.

The Association's reliance on NLRB |law is inapplicable here.
PERB has no simlar procedure requiring an election to be
conducted prior to the issuance of a final decision. Rather,
PERB Regul ations require that a final decision be issued before a
representation election is conducted. (See PERB Regul ations

33440, 33450, 33460, 33470.) Therefore, the regional director

did not err when he concluded that PERB regul ati ons prohibited

N'L.R B. Regulation 29 CF.R section 102.67(b).
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him from scheduling an election prior to resolution of any
chal | enges to the -proposed decision,.
ORDER

For the reasons discussed above, the Board finds that a unit
conprised of all faculty, including specified departnent
chairpersons and directors, sought by the Pal omar Col |l ege Faculty
Association in its request for recognition petition, is
appropri ate.

The Board finds the following unit is appropriate for
nmeeting and negotiating, provided an enpl oyee organi zation
becones the exclusive representative:

Unit Title: Faculty

Shall Include: - Al faculty (full-tine, part-time, adjunct,
‘contract or tenporary), counselors, coaches, -|librarians,
child care center teachers, departnent chairpersons and
those directors not specifically excluded.

Shal | _Exclude: dassified enployees, and the
superi ntendent/ presi dent, assistant superintendents/vice

presidents, deans, admnistrative interns, and the director,
athletics; director, institutional research and pl anni ng;
speci al assistant to the president; director, student
activities; director, library/nedia center; facility

pl anner; director, Escondi do education center/extension
education; director, health services; director, extended
opportunity prograns and services; director, extended day
services; director, auxiliary services; director,
facilities; director, human resources and affirmative
action; director, business services; director, financial
aid; contracts/special projects manager; director, disabled
student prograns and services; director, matriculation,;

di rector, Canp Pendl eton/ Fal | br ook/ Ranbna educati on centers;
director, placenent services; director, vocational prograns;
director, adm ssions, records, and veterans' services;
director, M. Carnel/Poway education centers; director,
fiscal services; director, public information; director,
regi onal occupational prograns; director, instructiona
operations and services; director, information systens;
director, title Ill; chief advancenent officer; director,
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child devel opnent instruction and services center; and
di rector, public services program

" Wthin 10 days follow ng issuance of the Notice of Decision,
the District shall post on all enployee bulletin boards in each
facility of the enployer in which nmenbers of the unit descri bed
in the decision are enployed, a copy of the Notice of Decision
attached hereto as an Appendi x. The Notice of Decision shal
‘remain posted for a mininumof 15 workdays. Reasonable steps
shall be taken to ensure that the Notice is not reduced in size,
altered, defaced or covered with any other nmaterial.

The regional director shall conduct an.election at the end
-of ~the posting.period to determ ne-whether the.enployees in the
appropriate unit wsh to be represented by the Association,
unl ess the District chooses to grant voluntary.recognition to the
enpl oyee organi zati on.

The Board hereby ORDERS that this case be REMANDED to the
Los Angel es Regional Director for proceedings consistent with

thi s deci si on.

Menber Carlyle joined in this Decision.

Chai r person Hesse's concurrence begins on page 13.
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Hesse, Chairperson, concurring:. Wth the exception of the

=:majority's discussion regarding the Pal omar Coll ege Faculty

Associ ati on/ CCA/ CTA/ NEA' s (Associ ation) request to schedule an
el ection prior to the issuance of a final Public Enploynent
~Rel ations Board (PERB or Board) decision, | agree with the
majority's decision and PERB-regional director's.admnistrative
determ nati on. | wite separately to express ny position
regarding the Board's authority and obligation to issue a fina
Board deci sion determning an appropriate unit in disputed cases
prior to ordering an election.!
The preservation of the integrity of the statutory schene of

‘t he Educational Enploynent Rel ations Act (EERA) can best be
achi eved by recogni zing the paranount right of public school
enpl oyees to select an exclusive representative of their own
choice in an appropriate unit. The free choice of an exclusive
representative is a cornerstone of the EERA, as it is in al
anal ogous col |l ective bargai ni ng schenes. Specifically, EERA
begi ns by stating, at section 3540:

It is the purpose of this chapter to pronote

the inprovenent of personnel managenent and

enpl oyer-enpl oyee relations within the public
school systens in the State of California by

Ythe real issue in this case is the Board's ability to
process representational matters in a responsive fashion to
insure tinely and neani ngful elections. | share the Association's
concern regarding the dynamcs of an election, particularly in a
school setting. |In recognition of those dynam cs, years ago,
PERB established that representational matters are cases of the
hi ghest priority and therefore, those cases nust be handl ed
expedi tiously. Undoubtedly, enployee free choice is best insured
by the expeditious handling of representational disputes and the
subsequent direction of a pronpt election. For that reason, the
Board itself will continue to endeavor to resolve the
representational cases in a nore tinely manner.
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providing a uniformbasis for recognizing the
right of public school enployees to join
organi zations of their own choice, to be
represented by the organizations in their
prof essi onal and enpl oynent rel ationships
with public school enployers, to_select one
enpl oyee_organi zation_as_the_excl usive
representative of the enployees in_an
appropriate_unit, and to afford certificated
enpl oyees a voice in the fornulation of
educati onal policy.

(Enphasi s added.)

Not only is free choice crucial to protecting the individua
rights bestowed by the statute, but it is also critical to stable
and efficient |abor relations. For collective bargaining to
wor k, an exclusive representative nust fairly and effectively
s.represent the interests of:.the nmenbers of the bargaining unit. .
"The best guarantee of Such aresult is the free and denocratic

- sel ection of such representatives by unit-nenbers in.an. .

appropriate unit. (See Peralta Community College District (1987)

PERB Order No. Ad-164.) Under the statutory |anguage of EERA
the Board has broad discretion in determning appropriate
bargaining units. (See EERA section 3545.) The Board's
jurisdiction to make bargaining unit determnations is at the
heart of the collective bargaining system The size and
conposition of the bargaining unit will directly affect the
structure and conposition of the exclusive representative and the
issues that will be addressed in colleétive bafgaining.

The EERA sets forth the procedures for conducting
representation elections, and determ ning appropriate bargaining
units. EERA section 3541.3(a) specifically enpowers the Board
"[t]o determne in disputed cases, or otherw se approved,

appropriate units." EERA section 3544.1 permts an enpl oyee
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organi zation and a public school enployer to nutually agree on a
* proposed bargaining unit, allow ng the enployer to grant

vol untary recognition to the enpl oyee organi zation. \Were

vol untary recognition is not granted and the nature of the
proposed bargaining unit is in dispute, the Board nust determ ne
t he appropriateness of the proposed bargaining unit.
Specifically, EERA section 3545(a) provides:

In each case where the appropriateness of the
unit is an issue, the board shall decide the
question on the basis of the comunity of
i nterest between and anong the enpl oyees and
their established practices including, anong
ot her things, the extent to which such
enpl oyees belong to the sane enpl oyee

~organi zation, and the effect of the size of
the unit on the efficient operation of the
school district.

-~ After determ ning an appropriate bargaining unit, the Board then
~conducts an election pursuant to section 3544.7. Section
3544.7(a) provides, in pertinent part:

Upon receipt of a petition filed pursuant to
Section 3544.3 or 3544.5, the board shal
conduct inquiries and investigations or hold
any hearings it deens necessary in order to
deci de the questions raised by the petition.
The determ nation of the board nay be based
upon the evidence adduced in the inquiries,

i nvestigations, or hearing. However, if the
board finds on the basis of the evidence that
a question of representation exists, or a
guestion of representation exists pursuant to
subdi vision (a) or (b) of Section 3544.1, it
shall order that an el ection be conducted by
secret ballot and it shall certify the
results of the election on the basis of which
bal | ot choice received a majority of the
valid votes cast. '

Al t hough EERA does not expressly prohibit the Board from-
ordering an election prior to a final Board decision regarding

the appropriateness of a bargaining unit, it is clear that the
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EERA presunmes that in disputed cases, the.Board will issue a
. final Board-decision regarding the appropriateness of a
bargaining unit prior to ordering an election. This power is
fairly inplied from EERA, because the determ nation of an
appropriate bargaining unit prior to conducting an election is
adm nistratively efficient and-furthers the purposes of EERA
Such inplied statutory power has been established under PERB

case law. I n Mashington Lhifjéd School _District (1985) PERB

Deci sion No. 549, the Board found that the lack of specific
authority for an admnistrative |law judge's sua sponte dism ssal
-of -a conplaint was not fatal to the admnistrative |aw judge's
=actions ‘under ‘the circunstances... The Board relied upon R ch

Vision Centers,_Inc.. v. Board of Medical Exam ners (1983) 144
Cal . App. 3d 110, where the court held that, although no statute

expressly authorized the Board of Medical Examiners to settle
l'i censing disputes, the Board did possess such power. In
reaching this conclusion, the court stated:

Adm ni strative agencies only have the power
conferred upon them by statute and an act in
excess of these powers is void. [Gtations
omtted.] However, an agency's powers are
not limted to those expressly granted in the
legislation; rather, "[i]t is well settled in
this state that [adm nistrative] officials
may exercise such additional powers as are
necessary for the due and efficient

adm ni stration of powers expressly granted by
statute, or as may fairly be inplied fromthe
statute granting the powers.”™ [Qtations
omtted.]

(Id. at p. 114, enphasis in original.)

"7 'In this case, the Board' s determ nation of an appropriate

bargaining unit prior to ordering an election is a power
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necessary for admnistrative efficiency and furtherance of EERA s

- .purposes and policies.

Consi stent -with EERA, PERB regulations require that a fina
Board deci sion be issued before a representation election is
conducted, unless the parties nutually agree upon an appropriate

‘unit and election. Specifically, PERB Regulation 33460 provides: .
Elections in Consent Units. At any tine

prior to a final decision of the Board :
regardi ng an appropriate unit, the parties
may nutually agree upon an appropriate unit
and request the Board to conduct a consent
el ection. The conduct of any election in a
consent unit should not be interpreted to
mean that the Board would find the unit in
guestion to be an appropriate unit in a

di sputed case.

‘It should be noted, in adopting PERB regulations, it is not
within the Board's authority to adopt rules-and-regulations which
are inconsistent with the expressed Iahguage of the statute.
(Apple Valley Unified School District (1990) PERB Order No.
Ad-209; Cadiz v. Agricultural Labor Relations Board (1979) 92

Cal . App. 3d 365, 371-372; _Service Epployees Jnterpatiopal Union v.
Gty of Santa Barbara (1981) 125 Cal. App. 3d 459, 467-468.)
Pursuant to EERA's statutory schene, PERB regul ations evidence
the requirenment that a final decision be issued before a
representation election is conducted. (See PERB Regul ati ons
33440, 33450, 33460, and 33470.) Based upon the |anguage of EERA
and PERB regul ations, the necessity for determning the
appropriate bargaining unit before ordering an el ection is.

- crucial to protecting the public school enployees' rights under

section 3540 of EERA. Such rights include the public schoo
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enpl oyees' sel ection of one enpl oyee organi zation as the

exclusive representative of the enployees in an appropriate unit,
Accordingly, | affirmthe regional director's proposed

deci sion and order finding an appropriate unit and ordefing t hat

~an el ection be conduct ed.
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APPENDI X NOTI CE OF DECI SI ON
POSTED BY ORDER OP THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

CASE: PALOVAR COVWMUNI TY COLLEGE DI STRI CT
Case No. LA-R-980
PERB Deci si on No. 947
July 14, 1992

EMPLOYER: Pal omar Community Col |l ege District
1140 West M ssion Road
San Marcos, CA  92069- 1487
(619) 744-1150

..- EMPLOYEE ORGANI ZATI ON

PARTY TO PROCEED NG

Pal omar Col | ege Faculty Associ ati on/ CCA/ CTA/ NEA
1140 West M ssi on Road :
San Marcos, CA  92069- 1487

(619) 744-1150

FI NDI NGS:

The Board finds the followng unit is appropriate for
nmeeting and negotiating, provided an enpl oyee organi zation
beconmes the exclusive representative:

Unit Title: Faculty
Shall Include: Al faculty (full-tine, part-time, adjunct,

contract or tenporary), counselors, coaches, librarians,
child care center teachers, departnent chairpersons and
those directors not specifically excluded.

Shall _Exclude: dassified enployees, and the
superi ntendent/ presi dent, assistant superintendents/vice

presidents, deans, admnistrative interns, and the director,
athletics; director, institutional research and pl anni ng;
special assistant to the president; director, student
activities; director, library/nmedia center; facility
pl anner; director, Escondi do education center/extension
education; director, health services; director, extended

. opportunity prograns and services; director, extended day
services; director, auxiliary services; director,
facilities; director, human resources and affirmative
action; director, business services; director, financial
aid; contracts/special projects manager; director, disabled




student prograns and services; director, matriculation;
director, Canp. Pendl eton/Fall brook/Ranona educati on centers;
di rector, placenment services; director, vocational prograns;
director, adm ssions, records, and veterans' services;
director, M. Carnel/Poway education centers; director,
fiscal services; director, public information; director,
regi onal occupational programs; director, instructional
operations and services; director, information systens;
director, title Ill; chief advancenent officer; director,
child devel opnent instruction and services center; and
director, public services program

Pursuant to PERB Regul ation section 33450, within 10 days.

- follow ng issuance of this Notice of Decision, the District shal

post on all enployee bulletin boards in each facility of the
enpl oyer in which nmenbers of the unit described in the decision
are enployed, a copy of the Notice of Decision. The Notice of
Deci sion shall remain posted for a mnimum of 15 wor kdays.

. Reasonabl e steps shall be taken to ensure that the Notice is not
-reduced in size, altered, defaced or covered with any other

mat eri al .

The regional .director shall conduct an election at the ende
of the posting period to determ ne whether the enployees in the
~appropriate unit wish to be represented by the Pal omar Col | ege
- Facul ty Associ ati on/ CCA/ CTA/ NEA, unless the D strict chooses to
grant voluntary recognition to the enpl oyee organization.

Dat ed: PALOVAR COVWMUNI TY COLLEGE
DI STRI CT

Aut hori zed Agent

THIS IS AN OFFI CI AL NOTI CE. IT MUST REMAIN POSTED FOR A M NI MUM
OF FI FTEEN (15) WORKDAYS. REASONABLE STEPS SHALL BE TAKEN TO

" "ENSURE THAT THIS NOTICE IS NOT REDUCED | N SI ZE, . ALTERED, DEFACED

OR COVERED W TH ANY OTHER MATERI AL.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQOARD

PALOVAR COVMUNI TY COLLEGE
DI STRI CT,
Enpl oyer, Represent ati on
Case No. LA-R-980
and

PROPOSED DECISION
PALOMAR COLLEGE FACULTY (1/2/92)

ASSOCIATION/CCA/CTA/NEA,

Employee Organization.

ot N e e AN

Appearances: Littler, Mendelson, Fastiff & Tichy, by R chard J.
Currier, C. Anne Hudson and Nicholas T. Cal deron, Attorneys, for
Pal omar Community College District; Reich, Adell & Crost, by
d enn Rot hner and Laurence S. Zakson, Attorneys, for Pal omar
Col | ege Faculty Associ ati on/ CCA/ CTA/ NEA.
Before Les Chisholm Hearing Oficer.
PROCEDURAL _HI STORY

On April 9, 1991! the Pal omar Col | ege Faculty Associ ation/
CCA/ CTA/ NEA (Petitioner) filed a petition with the Los Angel es
Regional Ofice of the Public Enploynent Relations Board (PERB or
Board) seeking to represent a unit of full-time faculty,
counselors and librarians of the Pal omar Conmmunity Col | ege
District (District). Notice of the petition was posted by the
District on April 19. On May 10, PERB issued a determ nation
indicating that the Petitioner had submtted evidence of majority

support in the unit clainmed as appropriate, and that no tinely

i nterventi on had been fil ed.

1a11 dates referenced herein are in the calendar year 1991,
unless specified otherwise.

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




The District, by letter dated May 14, declined to grant
» .voluntary recognition and contested.the appropriateness of the
unit described by the Petitioner. The District specifically
objected to the exclusion of part-tine and hourly academ c
enpl oyees and child care center enployees from the proposed unit,
and al so contended that the proposed unit inappropriately failed
to exclude all managenent, supervisory and confidentia
enpl oyees. The District submtted that an appropriate unit nust
excl ude the superintendent/president, vice-presidents, directors,
deans, admnistrative interns, and departnent chairpersons.
By letter dated May 16, Petitioner requested PERB to conduct
“oeecsan investigation pursuant to PERB regul ation 33230(a)(1).2 A _
settlement conference was held with the parties on July 24, but
“'no agreenent was reached. A hearing was then conducted by the

under si gned on Septenber 19 and 20, and Cctober 21 and 22.

°PERB' s regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. Section 33230(a)(1)
provi des as foll ows:

(a) Not later than 90 days foll ow ng
the date an enpl oyer decision is filed or
required to be filed with the regiona
of fice, whichever occurs first, an enployee
organi zation may file a petition pursuant to
Gover nnent Code section 3544.5(b) or (c)
requesting the Board to investigate and
deci de whet her enpl oyees have sel ected or
Wi sh to select an exclusive representative or
to determ ne the appropriateness of a unit.
The petition shall allege one of the
foll owi ng grounds:

(1) The enployer has filed a
deci sion not to recognize the enpl oyee
organi zation, but did not request a
Board investigation.

2



On the first day of hearing, Petitioner noved to anend its

petition to include "all faculty, including those enployed at the
child care center." By letter dated Cctober 7, the parties were
~advi sed that PERB had determ ned that the Petitioner had
submtted evidence of majority support in the anmended unit. On
Cctober 21, the undersigned granted the notion to anend, pursuant
‘to PERB regul ation 33100(c).3® On Cctober 22, the parties were
advi sed on the record that posting of the anendnent woul d not be
required in this case.

Prior to the conclusion of the hearing, the parties entered

“into stipulations by which they agreed the foll ow ng positions

..shoul d be excluded from the bargaining unit: -director,

institutional research and planning; special assistant to the

president; director, student activities; director, library/nedia

®PERB regul ati on 33100 provides, in relevant part, as
fol | ows:

33100. Anendnent of Request or Intervention:
Posting Anendnents.

(c) Anendnents to correct technical
errors, add or delete job classifications or
positions froma party's proposed unit which
are requested after the issuance of the
notice of hearing are subject to approval by
the Board agent assigned to the hearing. The
Board agent may grant the requested
amendnent, if it will not unduly inpede the
hearing, and if sufficient proof of support
is evidenced to support any request for
addition of job classifications. Posting of
any such anmendnents shall be at the
di scretion of the Board agent.



center; facility planner; director, Escondi do education center/

extension education; director, health services; director,

ext ended opportunity prograns and services; director, extended
day services; director, auxiliary services; director, facilities;

director, hunman resources and affirnmative action; director,

business services; director, financial aid; contracts/special

proj ects manager; director, disabled student prograns and
services; director, matriculation; director, Canp Pendl et on/
Fal | br ook/ Ranbna education centers; director, placenent services;

director, vocational prograns; director, adm ssions, records, and

s veterans' services; director, M. Carnel/Poway education centers;

““director, -fiscal services; director,- public-informtion;

'di rector, regional occupational prograns; director, instructional
-operations and services; director, information systens; director,
title I'l1l; chief advancenent officer; director, child devel opnent

instruction and services center; and director, public services
program

The positions whose status remained in dispute included al
departnment chairpersons and the director of athletics; director,
art gallery; director, dental assisting; director, reading
services; director, allied health; director, planetarium and
director, nmulti-cultural studies. (IV: 93, 14-23.)%

Tinely briefs were filed by both parties and the case was

submtted for decision on December 3.

“Cites to the reporter's transcript include the vol une
nunber followed by the applicable page and |ine nunbers.
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POSI TI.ONS _OF THE PARTIES

Based on. applicable |aw.and precedent, Petitioner argues
“that all positions in dispute in this nmatter are properly
included in the faculty unit. In addition, the Petitioner cites
the "community college tradition of collective decision-nmaking,
the District's expressed policy.of collegiality, and the
Legislature's intention . . . that participatory and coll egi al
deci si on-maki ng becones an integral a [sic] part of the conmunity
coll ege system . .." (Petitioner's Brief at p. 2.)

In support of its position, Petitioner relies on testinonial

and docunentary evi dence which shows that: 1) departnent chairs

ww.v.are. selected by .the.faculty in their departnent, not the

~adm ni stration; 2) departnment chairs are eligible to participate
in the Faculty Senate; 3) departnent chairs lack authority to
resolve grievances or disputes; or to discipline their
col | eagues; 4) scheduling and assigning classes is acconplished
collegially, and the departnent chairs' role is mnisterial;
. 5) departnent chairs' budget authority is mnisterial or routine;
6) departnent chairs function in a collegial capacity in the
hiring and evaluation of full-tine faculty, adjunct faculty and
classified staff; 7) departnent chairs spend a significant anpunt
of tinme teaching and only a snmall anmpbunt of time supervising non-
unit enpl oyees.

Petitioner also argues that the hearing officer should
direct an election which would proceed irrespective of any

exceptions filed to the instant decision, with a chall enged



bal | ot mechani sm provided to handl e any disputes over the
inclusion or exclusion of employees.?

The District argues for the exclusion of departnent
chai rpersons and programdirectors froma unit which it concedes
is otherwi se appropriate. The District contends that the record

“"clearly establishes that ‘all departnent chairs and directors at
i ssue are given supervisory authority over full-tinme faculty,
adjunct faculty and classified staff.”" (D strict's Brief at
p. 1)

As to adjunct faculty, the District cites evidence that the
dehartnent chairs and directors are responsible for hiring and
assigning classes to adjunct faculty, determ ning whether to
rehire them and being involved in their performance eval uation.
The District contends that departnment chairs and directors
exercise simlar authority over classified staff.

The District also argues that departnent chairs and

directors exercise general supervisory authority over their

© _erespective departnent or program -including such matters as

assigning classes, setting class tines and | ocations, and setting
up and nonitoring the departnent/program budget.

The District enphasizes that departnent chairs and directors
are in a "position of allegiance to the District because they are
paid a stipend, are given release tine to acconplish their

supervisory duties and are given discretion and independent

; ®The Petitioner notes that a challenged ballot nechani sm
“need involve only 30 to 32 enployees, in a voting unit of 1,000
or nore enpl oyees.



‘judgnent as to the managerial styles and nethods they use to
-acconplish their supervisory duties." (id, at pp. 3-4.) The
District dismsses as uninportant, under Board precedent,

- evidence concerning collegial-style decision-nmaking and whet her
t he enpl oyees supervised are non-unit enpl oyees.

On procedural issues, the District contends that the hearing
of ficer lacks authority to order an election prior to issuance of
a final decision in this matter, and argues that the hearing
officer erred in not ordering posting of the anmendnent to the
petition granted during the hearing.

ELNDINGS OF FACT

Pal omar Col l ege, with a student enrollnent in excess of
".25,000, serves a popul ation of approxi mately 500,000 in northern
San Diego County. The main canpus is located in San Marcos, but
courses are also offered at nine off-canmpus education centers and
- nearly 100 other |ocations, including nunmerous high schools, rest
hones, and shopping nalls and centers.

The mai n canpus includes nore than 50 buil dings, a theater,
art gallery, planetarium |I|ibrary, student union, children's
devel opnent center and | aboratories.

The District enploys approxinately 350 classified enpl oyees,
and an established bargaining unit of classified enployees is
represented by the Council of O assified Enpl oyees/ AFT Local
4522.

The District currently enploys fewer than 300 full-tine

faculty, approximtely 800 adjunct faculty and 5 child care



center teachers.® "Full-tine" faculty may actually be enpl oyed
less than 100%tine; adjunct faculty are linited to no nore than
60% of a full-tine load (and thus are often referred to as part-
tine).

The District is governed by a five-nenber Governing Board,
whi ch del egates authority to the superintendent/ president. The
superintendent/president is assisted by three assistant
superintendents/vice presidents, who are responsible for
‘instruction, student services, and finance and administrative
services. The deans of arts and | anguages; human arts and
sci ences; mathematics and the natural and health sciences; nedia,
~busi ness and community services; and vocational technol ogy, and
the director, library/nmedia center, report to the vice president
for instruction. The dean of counseling gui dance and career
-~devel opnent, the dean of student. . support. services and the
director of student activities report to the vice president for
student services.

The organi zational units headed by these deans and directors
i nclude various academ ¢ and student support departnents and

progranms. Academ c departnents are generally headed by a

®The term "faculty", as used herein, refers unless otherw se
specified to enploynent categories including probationary faculty
(contract), tenured faculty (regular), adjunct faculty
(instructors), librarians, counselors and child care center
teachers. The term "faculty" also generally includes departnent
chai rpersons and directors, except directors who are 100%
educational adm nistrators. The parties' agreed-upon exclusions
applied to all of the 100% educational adm nistrators.

8



depart nent chairperson, and acadenic prograns by a director.’
For purposes: of ‘this decision, the directors whose status is in
di spute are considered the functional equivalent of departnent
chairpersons.® Departnent chairpersons/directors are nost often
el ected by faculty in the departnent, or selected by sone other
procedure (e.g., rotation) decided upon by the faculty. Only
full-time (or contract) faculty nenbers are eligible to be a
depart nent chai r person/ di rector. Each program and departnent is
required to adopt a procedure which is kept on file in the vice
president's office. Procedures nust also provide for a recal
mechani sm and the termof office is two years. There is no
~"evidence that the District admnistration has to approve the

. selection of a chairperson or director, or that the

adm ni stration nay renove -a chairperson/director. The only
“.exception to this general rule concerns the director of
athletics; the departnent recomends two candidates to the

- director of student activities and the vice president for student

~-..services .for final selection of a candi date.

"The "Pal omar Col | ege Governance Structure" specifies that
"[t]his plan does not address or interfere with departnment/
di vi sion organi zation or managerial structure. (Petitioner's
Exhibit No. 8, Section IIl, at p. 1)

®q\Wile there is evidence in the record to support the view
that directors have sonewhat |ess authority and responsibility,
any difference is held to lack significance to the instant
decision. The confusion is created in part by the District's use
of the term "director"” to denote quite different |evels of
authority. For exanple, the math center director reports to the
chai rperson of the mathematics departnent, while the library
t echnol ogy departnent chairperson reports to the director,
library/nmedia center, and the director of athletics reports to
the director of student activities.

9



The District has a Faculty Senate, in which departnent
chairpersons/directors are eligible to -- and do -- participate.

There are, currently, individuals who serve both as a departnent

"~ chairperson or director and in the Senate. Deans are not

eligible to participate in the Faculty Senate.?®

The -Faculty Senate's duties include considering problens,

“procedures and policies in such.areas as academ c standards, the

"status and norale of the professional teaching staff,"” health

and wel fare issues such as retirenent, |eave, salary and

0

benefits, ! maki ng recormendations in such areas, and acting as

“the liaison for the faculty with the adm nistration and Governi ng

‘Board. -~ (Petitioner's Exhibit No. 4.)

Departnment chairpersons/directors are conpensated both by a

salary stipend (8% for m)st)ll and "assigned tine." Assigned

time (sonetines referred to as-released tine. or.reassigned.tine)

- is intended to provide conpensated tine from other instructional

duties in recognition of the tinme needed for the various

-adm ni strative and supervisory duties that go with the position.

The anount of assigned tinme varies from0%to 80% 12 positions

°The record is not clear on whether the deans are eligible
to participate in the Adm nistrative Association, but it is clear
that department chairpersons/directors are not.

Yme standing conmittee of the Faculty Senate is the Salary
and Benefits Committee.

"Al'|l departnent chairpersons receive 8% as do directors at
level 3 or 4. Directors at level 1 or 2 receive no stipend. A
director at level 5 would receive 10% The only directors at
i ssue receiving other than 8% are the director, planetarium
director, reading services and director, dental assisting (all at

0% .
10



receive 20% 13 receive 40% 2 - 0% 2 - 60% 1 - 25% 1 - 66%
~and 1 - 80%: - The director.of athletics is the only position
currently at 80% assigned time. (District's Exhibit No. 4.)?%

- The "Behavioral Sciences Departnental Structure and Operation”
policy allows for the sharing of the assigned tine provided to
the departnent chairperson with other departnment nenbers who
perform duties which would otherwi se be perforned by the

chai r person. (Petitioner's Exhibit No. 10.)

According to District Governing Board policy, departnent
chai rpersons/directors have certain responsibilities, the first
listed of which is to "[r]epresent departnent faculty to the
adm nistration.” (Petitioner's Exhibit No. 8, Section I, at
p. 58.) They are also responsible for coordinating curricul a,
approvi ng texts, screening budget requests and approving
requi sitions, maintaining current syllabi, preparing job
descriptions for new positions (with the .dean and vice

president), providing support for conpliance with the District's

- affirmative action program arranging for screening and

interview ng of job candidates, participating in the evaluation

and inprovenent of instruction, transmtting eval uati ons of

2The District also introduced documentary and testinoni al
evi dence concerning various requests for increases in assigned
time, and a general recommendation nmade by the District's Staff
Priorities Commttee, to increase it by 20% for all affected
positions. For purposes of this decision, and to the extent that
specific percentages of assigned tine are given weight, the
actual percentages of assigned tinme in effect are what the
hearing officer considers relevant.

11



‘instructors to the dean and vice presi dent, and accepting other
responsibilities fromthe dean (I'bid. )

It was al so established that the departnent chairpersons/

" directors are charged by the admnistration wth responsibilities
in such areas as the District's sexual harassnent policy, safety
and health, evaluation of classified staff, conpliance with the
~col l ective bargaining agreenent in the classified bargaining

unit, overtine and attendance policies, drug and al coho
amareness[ and the hiring of substitute and short-term
(classified) enployees. Training in these areas has been
provided for and offered to managers and supervisors, including
department chairpersons/directors, but attendance at the training.
.has only once been required.

Departnment chairpersons/directors have never been required
-to have or obtain an adm nistrator's-or supervisory credenti al
(or any functional equivalent). The District, through various
policies and procedures, encourages and/or requires the use of
.col | aborative decision-making and collegiality. (See, for
exanmple, 11: 163, 15-20; 166, 1-6; and Petitioner's Exhibits
Nos. 1 and 5.)

Testinony was given by the departnent chairpersons of
English as a second | anguage, mathematics, and child devel opnent;
a fornmer chairperson of the physics and engi neering departnent;
the directors of library/media center, dental assisting and
athletics; the deans of the arts and | anguages division, and the

mat hemati cs and the natural and health sciences division; and the

12



~director of human resources and affirmative action. The parties
stipulated that these wi tnesses .testinony was representative of
any testinony that mght be given on the subject of the duties
and responsibilities of departnent chairpersons and directors.
(Iv. 95, 1-19; 109, 18-28; and 110, 1-3.)

Consistent with formal policy, departnent chairpersons/
directors nost often self-identify as "facilitators" and/or
advocates for their departnent, and not as representatives of the
adm nistration to the faculty. Anong those testifying, only the
director of athletics gave significantly different testinony in

“this regard, and even he characterized his role as "liaison" for
both the coaches and the adm nistration. (IV: 53, 20-26.)

The departnent chairpersons/directors exercise no rea
authority over other full-tine faculty. In hiring, interviewng
"is conducted and the effective recommendati on nade by. a sel ection
commttee which does not necessarily include the chairperson, -and
the chairperson has no special status even if a participant. The
:tenure evaluation process of a probationary faculty nenber (a

four-year process) is acconplished by a five-person commttee,

whi ch includes the department chairperson or_designee. 3

(Petitioner's Exhibit No. 6.) The departnent chairpersons/
directors have no authority to adjust grievances for full-tinme or
adjunct faculty. To the extent the chairperson gets involved in

conflict or dispute resolution, the role is dependent nore on

B f a departnent chairperson does serve on a committee,
that individual continues on the commttee even if no |onger the
chai r per son

13



seniority or personality than formal position. (See, e.g., |I:
.161, 13-16.)

The hiring of adjunct faculty, also, is acconplished by a
commttee process. Formal policy requires that screening and
sel ection involve the departnent chairperson/director, discipline

expert, or desjgnee and at |east one other faculty menber.
(District's Exhibit No. 6.) Wile the departnent chairperson/

director nost typically is involved, there is no evidence that
this individual carries any added authority over the fina

sel ection decision, except that it is the departnent chairperson/
di rector who nust conplete the paperwork and sign the notice of
~-enpl oyment in order for final approval to be given by the
District. Wile there was testinony regarding a chairperson
acting alone to fill a vacancy in an energency, there were al so
“instances cited of chairpersons who routinely -defer to another
faculty nenber (especially where the departnent is nulti-

di sciplinary).

- Eval uation of adjunct faculty is perfornmed by the departnent
chair or discipline designee gr. a designee appointed by the
tenure review coordinator. (Petitioner's Exhibit No. 6 at
p. 20.) Testinony revealed varied practices by departnment
chai rpersons/directors regarding eval uation of adjunct faculty,
wi th some doing first-hand observation and eval uati on, and others
doi ng nothing nore than reviewing the contents of a standardi zed
evaluation instrument with the individual (based on data

coll ection and/or observation conducted by others).
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According to the "Handbook for Adjunct Faculty,” an
instructor-is ‘to-consult with-the departnent chairperson/director

and_division dean to deci de whether a m ssed class shoul d be

cancel l ed or nmade up. (D strict's Exhibit No. 7 at p. 32.) The
instructor's initial reporting is nmade, not to the designated
supervi sor, but to the departnent secretary (a classified staff
enpl oyee), who is responsible for posting notice for the class
and preparing an absence form (id.,, at p. 33.)

Hring of classified staff is also done by commttee, and it
is up to the departnent chairperson/director what role, if any,
s/he will play in the process. Depart nment chairpersons/directors
do generally give work assignments to classified staff,
‘especially a departnment secretary, but so do other faculty
- menbers. Departnent chairpersons/directors are responsi ble for
= the probationary and performance evaluations of. classified staff
-in their departnment or program but at |east sone do so with

extensive input from (or even collegially with) other faculty

-.menbers. VWhile nost classified staff evaluations will be

routinely approved by the dean, the dean's review can be and has
been on occasion nore substantive than cursory. (rr: 125, 1-4.)

Departnent chairpersons/directors are generally responsible for

- YExceptions would clearly include the directors of the art
gallery, multi-cultural studies and planetarium where there are

currently no classified staff enployed. (District's Exhibit

No. 4.)
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approval of such matters as overtine, vacation and ot her absences
requiring: approval . '*

The contractual grievance procedure for classified staff
provides for a grievance to be taken to an enployee's inmmedi ate
supervi sor at step one and, in nost instances, the departnent
chai rperson/director would be considered to be the imediate
supervisor for this purpose. There was no evidence given,
however, to show any actual application of this process, nor any
ot her evidence to show what authority the departnent chairperson/
di rector would have to adjust a grievance.

Wiile it is the departnent chairperson/director who signs
of f on numerous other docunents concerning the operation of the

* departnent/program including such matters as budget requests,
requi sitions, class schedul es, textbooks, and class assignnents,
. “the recordis replete wth.exanples of -these functions being
performed within specific guidelines and/or based on a coll egial
di scussi on and departnent decision. Cass schedules is another
“.’area where the dean's review of the departnment chairperson/
director's "decision" is neither cursory or routine, and where
t he departnent chairperson/director is on occasion overrul ed.
(111: 105, 1-15.) '
Where departnent chairpersons/directors have |eeway under

District policies, they tend to act only on the basis of a

®The dean's approval is also required for overtine before
it is wrked. One absence formused (the "Academ c Absence
Report") has signature lines for the enployee and the vice
president, but not the departnment chairperson or director (or
dean). (Petitioner's Exhibit No. 11.)
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consensus decision; where they act unilaterally, it tends to be
wi thin-such~limted parameters .that the decision is nore

m ni sterial and routine than an exercise of real authority over

t he department. Again, in each case, the depart ment

chai rperson/director functions within a role definition (both in
policy and practice) of acting as a representative of the

.depart ment. One exception to this general finding involves the
director of athletics, who testified that he could interpret sone
District rules for application in his area, and that he has acted

uni laterally on some occasions to order equi pment and on issues

concerning non-faculty staffing. (Ill: 54, 15-19 and 55, 21-
26.)
LEGAL | SSUES
1) Is a"unit of all faculty, excluding only manageri al,

supervisory-and confidential :enpl oyees, an appropriate bargaining
unit?

2) Shoul d departnent chairpersons and the positions of

“.director-of athletics; director, art gallery; director, dental

assisting; director, reading services; director, allied health;
director, planetariunm and director, multi-cultural studies be
excluded from the unit as supervisory enployees?

3) Shoul d the anmended petition be ordered posted?

4) Can the hearing officer order that an el ection be

conducted irrespective of any exceptions to this decision?

17



Unit Appropriateness
The statutory criteria relevant to this case are set forth

in the Educational Enploynment Relations Act (EERA)!® at section

3545, subsections (a) and (b)(l):

“(a) In each case where. the appropriateness
of the unit is an issue, the board shal

deci de the question on the basis of the
community of interest between and anong the
enpl oyees and their established practices

i ncludi ng, anong other things, the extent to
whi ch such enpl oyees belong to the sane

enpl oyee organi zation, and the effect of the
size of the unit on the efficient operation
of the school district.

(b) In all cases:

(1) A negotiating unit that

i ncl udes cl assroom teachers shal

not be appropriate unless it at

| east includes all of the classroom
teachers enpl oyed by the public
school enpl oyer, except managenent
enpl oyees, supervisory enpl oyees,
and confidential enployees.

In Peralta Community College District (1978) PERB Deci si on No.

#77, the'Board determ ned that these provisions, read together,

establish a rebuttable presunption that all classroomteachers
(or faculty) should be placed in a single bargaining unit. In
this case, neither party seeks to rebut the presunption, and the
record supports a finding that a unit including all faculty is an

appropriate bargaining unit.

®The EERA is codified at Governnent Code section 3540 et
seq. All sections referenced, unless otherwi se noted, are to the

Gover nnent Code.
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Supervisory_Designation of Departpnent Chairpersons _and Directors
The “EERA defi nes; ‘i n .section 3540.1, subsection (m, a
"supervi sory enpl oyee" as

any enpl oyee, regardless of job description,
having authority in the interest of the

enpl oyer to hire, transfer, suspend, lay off,
recall, pronote, discharge, assign, reward,
or discipline other enployees, or the
responsibility to assign work to and direct
them or to adjust their grievances, or
effectively recoormend such action, if, in
connection wth the foregoing functions, the
exercise of that authority is not of a merely
routine or clerical nature, but requires the
use of independent judgnent.

" These various -indicia.of supervisory status are to be eval uated
in the disjunctive. The independent and effective exercise of

~any one of the criteria is sufficient to establish supervisory

status under section 3540.1(m. (Sweetwater Union H gh _School
-'District (1976) EERB' Decision No. 4; .dendale Comunity College

District (1979) PERB Decision No. 88.) "It is the authority to
performor effectively recormend the functions enunerated in
section 3540.1(m, and not the frequency of their exercise, which
determ nes the supervisory status of enployees." (Berkeley

Unified School District (1979) PERB Decision No. 101; footnote

omtted.)

The Board has held, however, that_this."definition as
applied to certificated cbnnunity collége enployees nuét be
viewed in light of long-standing traditions of collegiality and

shared authority wthin institutions of higher education.” (Los

YPrior to 1978, PERB was known as the Educati onal
Enpl oynent Rel ati ons Board ( EERB).
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Rios Communjty College District (1977) EERB Decision No. 18;
footnote omtted. )

Departnment chairpersons were held to be supervisors in Los
Rios based on findings that their allegiance was with the
adm ni stration, that they exercised "substantial control over
critical aspects of faculty teaching responsibilities,” and their
ineligibility to participate in the faculty senate. (lbid.) The
"al | egi ance" finding was prem sed on both the paynent of a
"substantial stipend" and the chairpersons' selection by the
adm ni stration. (lbid.)

In Monterey Peninsula Community College District (1978) PERB
“Decision No. 78, division chairpersons were not excluded fromthe
bargaining unit. The Board relied here on findings that the
f‘chairpersons-mere sel ected by faculty and confirnmed by the
~adm ni stration; could be.renoved-.by.the faculty or
adm ni stration; were eligible for the faculty senate; and did not
"exerci se independent effective control of supervisory functions
“.over -the faculty." - (lbid.) The Board noted that supervisory
functions were generally of a routine nature or conducted
collegially, and stated that the "fact that chairpersons
supervise classified personnel in their daily activities does
not" support their exclusion froma faculty unit. (1bid.)

Departnment chairpersons, despite the fact that a majority
carried an 80% teaching |oad, were found to be supervisors in

Hartnell Community_College District (1979) PERB Decision No. 81.

" This conclusi on was based on findings that "chairpersons schedul e
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both full- and part-tinme faculty class assignnents, effectively
det erm ne .who -shall be-hired .to.fill a part-tinme position, and
discipline faculty nmenbers.” (lbhid.)

In A endale Community_College District (1979) PERB Deci sion

No. 88, the Board held that the division chairpersons were
~appropriately included in the unit. The Board considered the
follow ng factors in reaching this decision: chairpersons were
sel ected, and could be renoved, by the faculty; viewed thenselves
as representatives of the faculty; were paid only a m nor

- stipend; nost had between 20 and 45% rel eased tine for their
chairperson duties; were eligible to participate in the faculty
senate; and their authority in other areas of supervisory

function, including over non-unit personnel, was not sufficient

~to warrant their exclusion. (lbid.)
Cting Washington Unified School District (1978) PERB

Deci sion No. 56, the Board held "the sporadic exercise of
supervisory authority over non-unit personnel had not so allied
- the enpl oyees with managenent that a generalized conflict of

interest was created.”" (dendale Community_College_District,

upra. PERB Decision No. 88.) The Board al so consi dered whet her

the supervision of classified personnel nmade classroom teachers

supervi sors under EERA in Redlands Unified School District (1982)

PERB Deci si on No. 235a. In Redl ands the Board said that teachers
do perform supervisory functions as outlined by section 3540.1(m

but still found

that such authority was exercised
incidentally to the performance of teachers'
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prof essional duties, and not as agents of the
enployer. Thus, as a matter of |aw, we

.~ [hold]~teachers.not .to be supervisors of
ai des, based upon our review and endor senent
of a well-established |line of cases decided
by the National Labor Relations Board.
(1bid.) '

Al of the decisions cited above were nade prior to the
enact ment of Education Code section 87610.1(e),'® which reads as
foll ows:

Any enpl oyees who are primarily engaged in
faculty or other bargaining unit duties, who
perform "supervisory" or "managenent" duties
incidental to their performance of primry
prof essional duties shall not be deened
supervi sory or managerial enployees as those
terns are defined in section 3540.1 of the
‘Gover nment Code, because of those duties.
These duties include, but are not limted to,
serving on hiring, selection, pronotion,

eval uati on, budget devel opnent, - and
affirmative action commttees, and naking
effective recommendati ons in connection wth
these activities. These enpl oyees whose
duties are substantially simlar to those of
their fell ow bargaining unit nenbers shal

not be considered supervisory or nmanagenent
enpl oyees.

‘The Board has not previously been called upon to interpret and
apply this | anguage. Cuidance is provided, however, by the
Board's past interpretations of simlar |anguage found in the

Ralph C. Dills Act (Dlls Act) at section 3513(g).*° Under the

"*This section was adopted by the Legislature in 1988 but
did not take effect until July 1, 1991.

Ygmttiioon 3513(g) defines a "supervisory employee" as
meani ng

any individual, regardless of the job

descrlpt|on or title, having authority, in
the interest of the enployer, to hire,
transfer, suspend, lay off, recall, promote,

22



Dills Act, if a purported supervisor neets at |east one of the
statutory criteria, the claimof. supervisory status nust then be
tested against the substantial simlarity requirenent.

In applying this test, the Board has not relied upon
‘quantitative analysis or the rote application of percentages.
| nstead, the Board has concluded that substantial simlarity
occurs at "the point at which the enpl oyees' supervisory
obligations to the enpl oyer outweighs their entitlenent to the
rights afforded rank-and-file enployees.” (lnit_ Determ nation
for the State of California (1980) PERB Decision No. |10c-S.)
Where supervisory obligations exist to the degree that they
-outweigh rights to organize under the Dills Act, an enployee no
| onger perfornms duties substantially simlar to his/her
subor di nat es.

Under the EERA, of course, supervisors who are so designated
do not lose the right to organize, only the "right" to be
included in the sane bargaining unit as those they supervise.
~Education Code section 87610.1(e) seens clearly intended to

mnimze this occurrence, however, for community college faculty.

di scharge, assign, reward, or discipline

ot her enpl oyees, or responsibility to direct
them or to adjust their grievances, or
effectively to recomend this action, if, in
connection with the foregoing, the exercise
of this authority is not of a nmerely routine
or clerical nature, but requires the use of

i ndependent judgnent. Enpl oyees whose duties
are substantially simlar to those of their
subordi nates_shall not be_ considered to be
supervisory_enpl oyees. (Enphasi s added.)
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Despite the different statutory franmeworks, the Board's
di scussi on of the purpose behind the exclusion of supervisors is
still relevant. "[ E] xcl usi ons are designed to prevent a division
of supervisors' loyalties that m ght occur because of the
negotiating relationship of the parties, concerned as it is with

wages, hours and working conditions.” (Unit Determnation for

the State of California, supra, PERB Decision No. [10c-S.) The

potential for the conflict of interest lies in the authority to

control personnel decisions. It is this authority over personne
~decisions, as distinguished fromcontrol over work processes,

that lies at the core of supervisory status.

For the reasons di scussed bel ow, departnent chairpersons and

- those directors whose status is in dispute, with the exception of

the director of athletics, are found not to be supervisors and
—~are properly included in-the unit. It-is further held that there .

are sufficient facts in the record to warrant approval of the

exclusions stipulated to by the parties, as those positions are

.-sufficiently.distinguishable fromthose in dispute. (See

Centinela Valley_Union H gh School District (1978) PERB Deci sion

No. 62.)

As in prior cases where the Board has included departnent or
di vision chairpersons in a faculty unit, the departnent
chai rpersons/directors here are eligible to and do participate in
the affairs of the Faculty Senate; they are selected by and may
only be renoved by their departnental colleagues; they operate

and nmake deci sions, concerning personnel matters, instructiona
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matters and financial matters, in a collaborative, collegia

envi ronnent ;- and-they have little.or no independent effective
supervisory authority over other faculty nenbers. The departnent
chai rpersons/directors' authority over non-unit personnel is
largely delimted by District policies and procedures, offen
exercised only in collaboration with and on behalf of the faculty
-as a group, and subject to effective review and approval by

hi gher levels of authority. (See Mnterey Peninsul a. Conmunity
College District, supra., PERB Decision No. 78, and dendale
Community College District, supra. PERB Decision No. 88.)

It is true that nost departnent chairpersons/directors

" "receive a "substantial stipend' (Los Rios Conmunity. College

District, supra. EERB Decision No. 18), but the record as a whole
does not support the view that the departnment chairpersons/
~directors have an allegiance to the administration any different
than other faculty nenbers, and to the extent they have and
.exerci se supervisory authority, they function nore as agents of
- -“their departnents/prograns than of the adm nistration.
These findings are nade even nore necessary when 't he
| anguage of Education Code section 87610.1(e) is considered.
Departnment chairpersons/directors are and remain faculty nenbers
whil e performng this function, and carry a substantia
instructional or teaching |oad. Being a faculty nmenber remains
their "primary" engagenent, and their duties may not be

characterized as other than "substantially simlar" to other
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faculty. (See | anguage and di scussion of Education Code section
87610. | (e) ,ante., pp. 22-23.) .

A different conclusion is reached with regard only to the
director of athletics. The factors which require a different
result are the different selection process for this position
(final control rests with the director of student activities and
the vice president of student services), the higher |evel of
assigned tinme (wth 80% assigned tine and only 20% i nstructi onal
time, the director duties cannot fairly be characterized as
- "incidental") and the incunbent's own credited testinony
concerning his role perception and actual authority over matters
“of policy, finances and personnel.

Posting_of the Amendnent

"In its brief, the District restates argunents already nade
~“on the record favoring a ruling ordering posting of Petitioner's
anended petition. The District's request nust be denied here for
t he sane reasons given at the.tine. (See reporter's transcript
“at-Volunme |, fromline 12 of page 14 through line 18 of page 16,
and Volune IV, fromline 8 of page 90 through line 13 of page
93.)

To summarize, the District asserts that the nunber of
enpl oyees added by the amendnent, and the possibility that there
may have been a non-interveni ng enpl oyee organi zati on which would
have sought to intervene had it known that part-tinme faculty
woul d be sought by Petitioner, requires both posting and an

intervention period based on the anmendnent.
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The District's argunent is unpersuasive in |light of several
factors, ‘including first the fact.that the amendnent, while it
added a | arge nunber of enployees to the proposed unit, did not
change the fundanental nature of the unit sought.® In this
case, the Petitioner filed initially for a unit including only
full-time faculty, and the D strict filéd an enpl oyer deci sion
(PERB regul ation 33190) arguing that only a unit including al
faculty could be found appropriate. No enpl oyee organi zation
cane forward to file an intervention for the same or an
- overlapping -- or different -- unit, and no such organization
© sought status as a limted party under PERB regul ations 32165 or
32166.

|f the Petitioner in this case had not anended, and an
- election had |later been ordered in a unit of all faculty, only
the Petitioner could have sought to qualify for the ballot, and
woul d only have had to denonstrate 30% support. ( PERB régulation
- 33470.) Instead, the Petitioner offered an anendnent which
» requi red denonstration of majority support, and which had the
effect of expediting conpletion of the hearing (by renoving the
unit appropriateness question as one in dispute).

Granting the District's posting request, at the tine or now,

woul d have had an effect contrary to the standard inposed by PERB

A different ruling may indeed have been nade by this Board
agent if, for exanple, a petitioner first filed for a unit of bus
drivers and later tried to add instructional aides to the
proposed unit.
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regul ati on 33100(c),?* and for all the reasons discussed above,
must: -agai n:-be-deni ed.
ectj ection [or to_|ssuance o [ na cisjon

Petitioner argues, in the interest of expediting the
resolution of the question concerning representation raised by
its petition, and because of election scheduling difficulties
uni que to community college faculty units, that the hearing
of ficer should direct that an election be conducted based on his
deci sion, regardless of exceptions filed, with positions in
di spute voting by chall enged ball ot. Petitioner relies on PERB' s
"statutory authority, - National Labor Relations Board policy and
“‘precedent, and California State University (1981) ‘PERB Deci sion
No. JR-Il-H in support of its position

The District opposes the request, . contending that PERB | acks
~such authority and arguing that the enployer has a right to know
who its supervisors are before a representation election is
conduct ed.

For the reasons which follow, the Petitioner's request nust
be denied. Even assumng that PERB has authority under EERA to
order such a procedure, the regulations adopted by the Board do
not allow a Board agent to order sane. Under EERA, unless the
parties agree on an appropriate unit prior to a final Board
deci sion (see PERB regul ation 33460), the Board will direct an

- election only followi ng issuance of a final decision and a period

2lante, fn. 3.
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of posting of a notice of decision (PERB regul ati ons 33440, 33450
and 3 3470) .
The case precedent cited by Petitioner, including California

State University, supra. PERB Decision No. JRII-H 1is neither

instructive nor controlling in this matter. In California State

University (1981) PERB Decision No. 173-H, the Board itself had
found departnent chairpersons to be properly included in the.
bargaining unit. Upon consideration of a request for

reconsi deration, the Board did not reverse its decision, but did
agree to review the proper designation of departnent chairpersons
- de_novo, based on any chall enges which any party filed to the

.“voter eligibility of departnment chairpersons in the course of the

el ecti on. (California State University, supra, PERB Decision No.
JR-11-H.)

In the instant case, obviously, the Board itself has not
ruled on the status of departnent chairpersons/directors.

PROPOSED ORDER

Accordingly, the following unit is found to be appropriate
for nmeeting and negotiating provided an enpl oyee organi zati on
beconmes the exclusive representative:

Unit Title: Faculty

Shall INCLUDE: Al faculty (full-tine, part-tine,
adj unct, contract or tenporary), counselors, coaches,
librarians, child care center teachers, departnent
chairpersons and those directors not specifically
excl uded.

Shal | EXCLUDE: dassified enployees, and the
superi ntendent/presi dent, assistant superintendents/

vice presidents, deans, admnistrative interns, and the
director, athletics; director, institutional research
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and pl anni ng; special assistant to the president;
director, student activities; director, library/ nmedia
center; facility planner; director, Escondido education
center/extension education; director, health services;
director, extended opportunity prograns and services;
director, extended day services; director, auxiliary
services; director, facilities; director, human
resources and affirmative action; director, business
services; director, financial aid; contracts/special
proj ects manager; director, disabled student prograns
and services; director, matriculation; director, Canp
Pendl et on/ Fal | br ook/ Ranona educati on centers; director,
pl acenent services; director, vocational prograns;
di rector, adm ssions, records, and veterans' services;
director, M. Carnel/Poway education centers; director,
fiscal services; director, public information;
director, regional occupational prograns; director,
i nstructional operations and services; director,
information systens; director, title Ill; chief
advancenent officer; director, child devel opnent
instruction and services center; and director, public
servi ces program

An el ection shall be conducted to determ ne whether the
enpl oyees in the above unit wsh to be represented by the Pal omar
Col | ege Faculty Associ ation/ CCA/ CTA/ NEA, unl ess the Pal omar
Community College D strict chooses to grant voluntary
‘recognition.?® A Board agent will contact the parties upon
i ssuance of a final decision in this matter to discuss the
further processing of this case.

Right of Appeal

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the

Board itself at the headquarters office in Sacranento within 20

: ““Pursuant to the EERA and PERB regul ati ons, the enpl oyer
may forego an election since the Petitioner evidenced majority
support and no tinmely intervention was fil ed.
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days of service of this Decision. In accordance with PERB

Regul ations; --the statenment of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code of Regs.,

tit. 8, sec. 32300.) A docunent is considered "filed" when

actually received before the close of business (5:00 p.m) on the

| ast day set for filing ". . .or when sent by telegraph or
certified or Express United States mail, postmarked not |ater
than the last day set for filing ..." (See Cal. Code of Regs.,

tit. 8, sec. 32135; Code Gv. Proc, sec. 1013 shall apply.) Any
statenent of exceptions.and supporting brief nust bé served
~concurrently with its filing upon each party to this proceedi ng.
Proof of service shall acconpany each copy served on a party or
~filed wwth the Board itself. (See Cal. Code of Regs., tit. 8,
secs. 32300, 32305 and 32140.)

Dated: January 2, 1992
Les Chi shol m
Hearing O ficer
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